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Zaufanie, odpornosc¢ (skutecznosc¢). Regulacje prawne i rzeczywisto$¢ ustawodawstwa
epidemiologicznego oraz podejmowanie decyzji przez gminy na Wegrzech w czasach
koronawirusa

INTRODUCTION: EPIDEMIC SITUATION AND ADMINISTRATIVE LAW

The COVID-19 pandemic has had a significant impact on the Hungarian ad-
ministrative system. The pandemic could be interpreted as a “resiliency stress
test” of the administrative systems and as a challenge of the trust in these sys-
tems. During the pandemic, the administrative procedural law has been partly
transformed in Hungary. First of all, the so-called “verified notifications” were
introduced, by which the permission activity of the administrative bodies has
been transformed and the primacy of the Act CL of 2016 on the Code of General
Administrative Procedure has been weakened by these special statutory rules'.
The interpretation of local self-governance has also changed. The financial auton-
omy of the municipalities has been restricted, first of all, by the centralisation of
several local or shared taxes and the amendment of their rates and secondly by the
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establishment of the special economic zones. The decision-making procedures of
the municipalities have been amended, as well. Even the state of danger has been
transformed after the end of the third wave (after June 2021) of the pandemic, and
during the summer of 2021 special and highly debated pattern evolved — a state of
danger with limited restrictions. The trust in the Hungarian administrative system
has been influenced by these reforms, and the resiliency of the Hungarian system
has been challenged.

LEGAL FRAMEWORK OF THE SPECIAL MEASURES RELATED
TO THE COVID-19 PANDEMIC

If we look at the Hungarian constitutional regulation, it should be emphasised
that the Fundamental Law of Hungary (April 25, 2011; hereinafter: the Funda-
mental Law) has closed taxation on the reasons which justify the state of danger.
Para. 1 Article 53 of the Fundamental Law states, that the state of danger (vesze-
lyhelyzet) can be declared “in the event of a natural disaster or industrial accident
endangering life and property”. Thus, the epidemic situation has not been among
ajustifiable reason of the declaration of special legal order. The detailed regulation
on the establishment and introduction of the state of danger as a special legal order
(emergency) is regulated by the Act CXXVIII of 2011 on Disaster Management
(hereinafter: the DMA). The rules of the Fundamental Law are interpreted broadly
by point ¢ Article 44 of the DMA. The regulation states that “human epidemic
disease causing mass illness and animal epidemic” is a justifiable reason of the
declaration of the state of danger. In the case of a special legal order (emergency),
in accordance with the Fundamental Law, most of the measures defined by Chap-
ters 21-24 of the DMA could be introduced by the Government, which may issue
decrees with a content contrary to the acts of Parliament for a transitional period
of 15 days. In addition to the emergency government decree regulations, a limited
number of ministers, such as the minister responsible for education and vocational
training or the minister responsible for national property, may also take decisions
that constitute individual acts.

It is shown by the above regulation that the Hungarian public administra-
tion — like other European administrations — was unexpectedly affected by the
COVID-19 pandemic at the level of constitutional regulation?. At the beginning of
the pandemic —when Hungary has not been affected by it — the institution of “health
crisis” (defined by the Act CLIV of 1997 on Health Care) was used (by which the
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provision of the health care services can be transformed)’. The Hungarian system
— which has been typically modelled for the treatment of industrial and elemental
disasters* — did not contain detailed provisions for an emergency situation re-
lated to the management of a pandemic. Within the above-mentioned framework,
the state of danger — due to the COVID-19 human epidemic — was declared by
Government Decree No. 40/2020 (II1. 11). The Hungarian administrative regula-
tory ecosystem was not prepared for a pandemic situation in 2020°. The shortcom-
ings of the regulation of the constitutional regulation were also recognised by the
legislation. The legal basis for imposing specific restrictions was created by the
Act LVIII of 2020 on Transitional Rules Related to the Termination of the Emer-
gency and on Epidemiological Emergency (hereinafter: the Transitional Act), by
which a new institution, the epidemiological emergency was introduced by the
amendment of the Act CLIV of 1997 on Health Care. The regulation on health
crisis has been reshaped significantly by that Act. Different restrictions — based
on the epidemiological emergency, which is defined by the Act as a special type
of health crisis — can be introduced by the government. This regulatory model fol-
lows the pattern of the Visegrad countries, because sub-constitutional quasi-emer-
gency situations were institutionalised during the COVID-19 pandemic by these
countries. This solution fits into the trend in the Hungarian legislation, as well.
During the last decade, several quasi-emergencies have been institutionalised by
the Acts of Parliament, as well®.

The first state of danger — which was declared on 11 March 2020 — was termi-
nated by Government Decree No. 282/2020 (V1. 17). The Act XII of 2020 — which
extended the scope of the emergency government decrees — was repealed by the
Act LVII 0of 2020 on Defence against Coronavirus. The application of the special
rules created for the period of the emergency was extended by the Transitional
Act, typically until August 31, 2020. Based on the new provisions on epidemio-
logical emergency, this state was declared by Government Decree No. 282/2020
for half a year. The regulation on epidemiological emergency was a transitional
regime between the first and second waves of COVID-19 in Hungary (from June
18, 2020 to November 4, 2020). During late autumn a second, and a serious wave
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of infections and illnesses evolved in Hungary. Because of the serious epidemio-
logical situation, the state of danger was declared on November 3, 2020 (the state
of danger entered into force on November 4). The new Act CIX of 2020 has been
passed. The scope of the emergency government decrees has been extended by
this Act. But opposite to the regime of the Act XII of 2020, the extension has not
been indefinite. The Act has declared 90 days deadline for the authorisation (and
for the scope of itself). Thus, the major criticism’ on the former regulation has
been corrected by the Parliament. The Government of Hungary has not received
indefinite authorisation for passing emergency decrees. Even the constitutional
regulations have been amended at the end of the year 2020. The Fundamental Law
was amended by the 9" Amendment by which the legal regulation on the state of
emergencies has been transformed.

DECISION-MAKING AND TRANSPARENCY IN THE TIME OF
CORONA(VIRUS) IN THE MUNICIPAL ADMINISTRATION IN HUNGARY

The trust in administrative bodies and administrative systems is significantly
influenced by the transparency of their decision-making procedures®. Therefore,
the transformation of the municipal decision-making could have a significant im-
pact on the trust of the Hungarian local and regional administrative system.

A special regime of the municipal decision-making has been introduced by
the emergency regulations in Hungarian public law. Because of the extraordinary
situation which requires rapid answers and decisions, the council-based municipal
decision-making is suspended by the DMA. It is stated in para. 4 Article 46 of the
DMA, that the competences of the representative body (képviseld-testiilet) of the
municipality are performed by the mayor when the state of danger is declared by
the Government of Hungary. There are several exceptions, thus the major deci-
sions on the local public service structure cannot be amended and restructured by
the mayors. Therefore, the mayors have the local law-making competences, as
well. The position of the mayor was strengthened because of the extraordinary
situation, the rapid decision-making is supported by personal leadership. The role
of the mayor was strengthened in early 2021. It has been declared by the DMA,
that the competences of the representative body (actually the municipal council)
are performed by the mayor. There weren’t any direct rules on the competences

7 For example, see T. Drinoczi, A. Bien-Kacata, COVID-19 in Hungary and Poland: Ex-
traordinary situation and illiberal constitutionalism, “The Theory and Practice of Legislation”
2020, vol. 8(1-2), p. 184; F. Gardos-Orosz, COVID-19 and the Responsiveness of the Hungarian
Constitutional System, [in:] COVID-19 and Constitutional Law, ed. J.M. Serna de la Garza, Ciudad
de México 2020, pp. 159-161.
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of other municipal bodies, even collegial bodies, like the committees of the repre-
sentative body. Therefore, it was questionable, because these bodies are collegial,
and it could be justified that the competences of these bodies could be performed
by the mayors. During the first wave of the pandemic (from March 2020 to June
2020), a joint communication of two state secretaries “recommended” for the
mayors to fulfil the competences of the committees. But this communication is
not a real legal norm, and therefore, this solution was controversial, because it
hardly fitted the concept of rule of law. During the second wave of the pandemic
(from late October 2020 to December 2020), it was officially declared by Govern-
ment Decree No. 15/2021 (I. 22) that the competences of the committees should
be performed by the mayors.

This regulation resulted from different solutions in the Hungarian large mu-
nicipalities. It shall be emphasised, that the mayor has a greater power, but his
or her responsibilities are increased by this regulation. During the “normal” op-
eration of the public administration, the mayors are the heads of the operative
leadership of the municipalities, the strategic decision-making and the local law-
-making belong to the responsibilities of the municipal councils (called képviseld-
testiilet, representative bodies). During the state of danger, the powers and duties
of the council (representative body) is performed by the mayor, thus the mayor
is the dominant position during these extraordinary legal regimes. Therefore, the
responsibilities of the mayors are increased by these enhanced powers. For ex-
ample, in the largest Hungarian municipality, the Capital Municipality of Buda-
pest, a special decision-making regulation has been introduced during the period
of a state of danger. The decisions of the Capital Municipality are made by the
Mayor of Budapest, but there is a normative instruction issued by the Mayor of
Budapest (No. 6/2020, III. 13), that before the decision-making the Mayor shall
consult the leaders of the political groups (fractions) of the Capital Assembly.
After the first state of danger (from March 11, 2020 to June 18, 2020), the decrees
issued by the Mayor were confirmed by a normative decision of the Assembly of
Budapest (No. 740/2020, VI. 24). However, this decision can be interpreted as
a political declaration, but it shows, that the Mayor of Budapest tried to share his
power and even his responsibility. There are different patterns among the Hungar-
ian large municipalities, as well. For example, in the County Town Gyor several
unpopular decisions and land planning regulation were passed by the mayor, who
fully exercised his emergency power.

However, the state of emergency remained, the competences of the rep-
resentative bodies have been restored by Government Decree No. 307/2021
(VL. 5). The restoration of the collegial bodies has been problematic. First of all,
Government Decree No. 307/2021 was based on the regulations of the DMA —
as [ have mentioned, the emergency government decrees are authorised by the
DMA to deviate from the Act of Parliaments. But the regulations of the DMA
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are actually amended by the (emergency) Government Decree No. 307/2021.
Because the full executive power of the mayors and the actual ban of the ses-
sions of the representative bodies are regulated by para. 4 Article 46 of the
DMA. Thus, a decree based on the DMA amends the law by which its authori-
zation is based. Secondly, only the sessions of the representative bodies are
permitted by the Government Decree, the sessions of the committees are not
regulated by this decree. And Government Decree No. 15/2021 remained in
force. According to these regulations, the competences of the committees have
been transferred to the mayors. However, because the sessions of the (larger)
representative bodies have been permitted, the Hungarian municipalities or-
ganised the sessions of the (smaller) committees. The legality of the practice
is highly questionable, but the supervision authorities have not started proce-
dures against these local practices yet. That second mistake has been partly
corrected in late December by Government Decree No. 749/2021 (XII. 21). It is
stated by the actual, amended regulation of that Government Decree, that the
sessions of the committees are permitted, and the committees could perform
their duties, as well. The correction was just partial, because the regulation of
Government Decree No. 15/2021 has been in force, therefore, according to the
actual regulations the municipal committees can have sessions (according to the
amended Government Decree No. 307/2021), but there are two decrees in force:
one stipulates that the powers of the committees are exercised by the mayors
(Government Decree No. 15/2021) and the other stipulates they could perform
their powers and duties (Government Decree No. 749/2021).

A CONTROVERSIAL REGULATION: STATE OF DANGER WITH LIMITED
RESTRICTIONS AND SPECIAL RULES (?)

The approach of the Hungarian administrative law has been significantly
transformed during the summer of 2021. The majority of the restrictions have
been recalled, even those restrictions which were linked to the so-called “im-
munity card” which proved and declared that the given person was infected and
recovered of COVID-19 or was vaccinated against the disease. For example, the
obligatory wear of face masks has been terminated and even the sports events,
cultural events, etc. have been opened (with limited restrictions). Similarly, the
major transformations in the field of administrative law — as we have mentioned
earlier, for example, the amended competence performance in the municipalities
— have been terminated or suspended. Therefore, the justification of the state of
emergency became a topic of the public discourse. The justification became con-
troversial during the debates, because the major elements of that kind of state of
emergency have been linked to the extraordinary and mainly personal leadership
and the simplified administrative procedures. During the summer, the majority of
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these elements have been reduced or dissolved. It is now a question whether this
“reduced” state of danger should be maintained or not.

CONCLUSIONS

It is clear now that the COVID-19 pandemic leaves lasting traces on the Hun-
garian legal (and administrative) system and it has a significant impact on the
trust on the Hungarian system. Several important regulations will remain after the
COVID-19 pandemic. Some of these regulations were only indirectly linked to
the epidemiological measures.
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ABSTRACT

The Hungarian administrative law has been significantly impacted by the COVID-19 pandemic.
Several rules — which were introduced during the state of danger based on the epidemic situation
— have been incorporated into the Hungarian legal system. The administrative procedural law has
been influenced by the epidemic transformation. Although these changes have been related to the
current epidemiological situation, it seems that the “legislative background” of the pandemic offered
an opportunity to the central government to pass significant reforms, and therefore these reforms
significantly impacted trust in the Hungarian public administration.

Keywords: Hungarian administrative law; epidemiological situation; trust; resilience; munici-
palities; Hungary; COVID-19

ABSTRACT

Pandemia COVID-19 wywarla znaczny wptyw na wegierskie prawo administracyjne. Do we-
gierskiego systemu prawnego wlaczono szereg przepisow, ktore wprowadzono w stanie zagrozenia
w zwiazku z sytuacjg epidemiologiczng. Transformacja epidemiologiczna wywarta wptyw na ad-
ministracyjne prawo procesowe. Wprawdzie zmiany te byly zwigzane z aktualng sytuacja epide-
miologiczna, ale wydaje sig, ze ,.tto legislacyjne” pandemii dato rzadowi centralnemu mozliwo$é
uchwalenia istotnych reform, dlatego tez reformy te w istotny sposoéb wptynely na zaufanie do
wegierskiej administracji publiczne;.

Stowa kluczowe: wegierskie prawo administracyjne; sytuacja epidemiologiczna; zaufanie;
odpornos$¢; gminy; Wegry; COVID-19



